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(“the companies”) 

 

BUSINESS RESCUE STATUS REPORT IN TERMS OF SECTIONS 132 OF THE COMPANIES ACT, 71 OF  

2008 (“THE ACT”) READ WITH REGULATION 125 OF THE ACT FILED BY THE BUSINESS RESCUE 

PRACTITIONER JF KLOPPER AND A NOTICE IN TERMS OF SECTIONS 145 AND 146 OF THE ACT.  

1. The companies were placed under business rescue in September 2011 and Johannes Frederick 

Klopper was appointed as Business Rescue Practitioner (“BRP”) of the companies at the time. 

2. A Business Rescue Plan (“the Plan”) in respect of the companies was published on 30 November 

2011 and adopted by affected persons (“HS Investors”) on 14 December 2011. 

3. A scheme of arrangement between Orthotouch and its creditors was sanctioned by the High Court 

of South Africa on 26 November 2014 (“the scheme of arrangement”).  

4. The BRP’s March 2022 status report contained a summary of events in this matter. 

5. The application to set aside the scheme of arrangement which was sanctioned in relation to 

Orthotouch on 12 November 2022 was launched more than seven years ago as long ago as March 

2015 (“the setting aside application”). 

6. The opposing affidavit in relation to the setting aside application by the late Mr Nic Georgiou was 

served in September 2019 and included a conditional counter application to the effect that this 

particular affidavit also served as a founding affidavit for the conditional counter application for 

repayment and restitution of all payments received by HS Investors pursuant to the sanctioned 

scheme of arrangement should the Court set the Scheme of Arrangement sanctioned as long ago 

as 26 November 2014 aside.  The applicants have now, belatedly, filed their replying affidavit 

some three years later but have completely failed to deal with the counter application, 

7. The BRP’s status report of 31 May made mention of the fact that that the applicants in the Smith 

application/the DECA Case, launched an application for Orthotouch and the HS Companies to 

“fund” their litigation (“the funding application”).  



8. However, in relation to their “funding application”, the applicants’ attorneys are not responding 

to notices which have been served on them in terms of the court rules and they persist with 

addressing correspondence to judges. A number of the respondents have filed objections to the 

funding application as long ago as October 2022 to which the applicants’ attorneys have to date 

not responded to.  

9. It is noteworthy to mention that the applicants have now conceded in their own papers that 

unless they set the scheme of arrangement aside that they would face “defeat” in the Smith 

application/ The DECA case.  

10. They have also during November launched an application to have the setting aside application 

transferred to Pretoria but did so in the wrong court (“transfer application”). 

11. That was after they in the last few months had attempted to “transfer” the case to Pretoria by 

merely addressing letters to the case management judge in the Johannesburg court.  

12. The persistent view of the attorneys representing the so-called “class action” group of investors 

was that the BRP and some of the Respondents have been delaying the various cases through the 

years. Nothing could be further from the truth. Their clear delaying tactics are evident from the 

launching of the funding application, the transfer application, and their failure to timeously 

respond to notices. It is also clear that they are attempting to avoid the hearing of the Smith 

Application at all costs. 

13. In addition to various objections by some of the respondents to the funding application the second 

respondent launched an interlocutory application for an order declaring the funding application 

be set aside as an irregular step.  

14. Finally, It was also reported in various 2021 status reports that is inexplicable as to why Smith 

never served his application in December 2019 on either the sixth or the seventh respondents 

(being Connie Myburgh and Panos Kleovoulou) or on Derek Cohen as the fourteenth respondent 

under circumstances where the nature of the relief sought against them was serious. Although 

the Smith Application has subsequently been served on the sixth and seventh respondents they 

have still not served on Derek Cohen, the fourteenth respondent. They have however served the 

funding application on the fourteenth responded but again not on all the other respondents.  



15. On 21 November 2022 Cohen deposed to an answering affidavit which is scathing and which is 

attached as annexure A. It appears from his affidavit that it is his intention in due course to apply 

for a separation of the applicants' case against him, as he is of the view that applicants do not 

make out any case against him. 

 

JF KLOPPER   

BUSINESS RESCUE PRACTITIONER 

Date: 30 November 2022 

 




















































































